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Unmarked Construction 
y friend rode into an unmarked 

construction zone. It was near 
sunset , so he did not see that 

the oncoming lane was about three 
Inches higher than his lane of travel. 

He moved left to pass, the lip of the 
pavement caught his front wheel and 
caused him to lose control, slide off the 
road and strike the guardrail. He suf
fered significant traumatic brain injury 
and can no longer work. Does he have a 
potential claim against the state or the 
construction company based on the 
failure to post signs notifying drivers of 
the construction zone? 

-Michael D. 
West Virginia 

Though laws vary from state to state, in 
WestVrrginia, the state has been poten
tially liable for highway defect issues for 
about 15 years, but only when the road 

is under construction. Otherwise, claims 
against the state based upon defective 
or dangerous road conditions are barred 
by statute. In other states, liability claims 
may be permitted regardless of con
struction. 

State, federal, and industry guidelines 
regulate signs and safety measures that 
must be placed or implemented by the 
contractor during highway construc
tion. Generally stated, it is required to 
provide adequate warning to users of the 
highway, so they will become alert to po
tential problems and slow as necessary 
to reduce the danger to other road users 
and construction workers. 

When lanes are at different lev-
els, warning of"uneven pavement" is 
required signage. This is specifically 
applicable to your friend's crash situa
tion and the failure to alert him of the 
fact that one lane was higher than the 
other may place part of the blame on the 

construction company. The state may 
also be implicated to the extent that the 
construction company was operating as 
an agent of the state. 

While this may be a valid claim against 
the construction company or the state, 
he may also have difficulty establishing 
that the construction company's fault 
exceeded his own fault for not being fully 
attentive. This is a rare situation where a 
motorcycle rider on the jury may be less 
sympathetic than a nornider, as motor
cyclists understand the importance of 
observing surface irregularities, especial
lywhen changing lanes. 

Riding entails risk. We must be 
prepared to deal with every possible 
scenario, and there is often no one else to 
blame when we make a mistake. 
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