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HARRY, I LIVE in the state of Vir
ginia. I had a car pull out in front of 
me, exiting the driveway of a store. 

I had just made a turn onto the 
street and had struted accelerating when I 
noticed the car just puUing up to the drive
way. The car never stopped; it continued 
into my lane. I applied both brakes and 
leaned to maneuver around the car. I ended 
up laying my bike down and sliding. 

The car continued on its way. There 
were no witnesses to the accident. My 
insurance company has denied my injury 
claim because they cannot recover the 
money. I am wondering if it is even worth 
suing the insurance company to recover 
my lost wages and my medical bills. I will 
have issues with my ankle and my broken 
ribs for a while, but I do not want to waste 
my time and money if I am not going to 
have a chance. 

Any information would be helpful. 
Mike King 

Mike, your claim will fall in the "unin
sured motorist" category: insurance cover
age that applies when the other driver 
either has no insurance or cannot be iden
tified. In an uninsured motorist case, your 

own insurance company steps into the shoes 
of the uninsured motorist who caused the 
crash. For that reason, regardless of 
whether or not the atjault driver is identi
fied, insurance contracts and state laws uni
formly require that the insurance company 
be given timely notice of the claim and law
suit. Your law in Virginia further requires 
that the crash must be reported promptly 
to your insurer or a law enforcement officer 
having jurisdiction (VA Code Section 38.2-
2206D) before you can collect uninsured 
motorist coverage from your own insurance 
carrier when an unidentified driver causes 
a crash without vehicular contact. 

Virginia is liberal with regard to cov
erage, because in some other states it is 
also necessary to incur actual vehicle con
tact or to have unrelated third party wit
n'esses before uninsured motorist coverage 
can be collected. 

However, if my memory serves me cor
rectly, Virginia is one of only four states 
and the District of Columbia that still 
retain archaic contributory negligence 
laws. In contributory negligence states, if 
you are even 1% at fault for the crash, you 
cannot recover. In other states, the degree 
of fault is allocated to some degree and 

typically your recove1y is reduced by the 
percentage of fault that is attributed to you. 

The challenge in your case will be to 
prove to a jury, that: (I) the other driver 
existed, and (2) the other driver was totally 
at fault. Your insurance company will try to 
dump fault on you for laying down your bike. 

Because your injuries and wage losses 
are substantial, if you can find an attorney 
who will agree to accept your case on a 
contingent fee basis, it makes economic 
sense to try to collect the uninsured motorist 
coverage that you've already paid for. 

-Harry 

Harry Deitzler is a partner in the law firm 
of Hill, Peterson, Carper, Bee and Deitzler, 
PLLC; Charleston, WV. Send questions to: 
harry@motorcyclejustice.com 

Please Note: The information in this col
umn is intended for general purposes only 
and is not to be considered legal or profes
sional advice of any kind. You should seek 
advice that is specific to your problem 
before taking or refraining from any action 
and should not rely on the information in 
this column. 


