
Motorcycle Justice 

A few years ago a local road 
was graded and resurfaced, and 
it appears that a pretty lousy job 

.... was done, given the large num
ber of cracks and constant water running 
across the road. This causes a constant 
risk of ice on the road during winter. My 
question is, as this is a known problem, is 
there some degree of liability that the city/ 
county incurs if one were to crash in this 
area due to poor road conditions? Would 
I be best off calling the city/county and 
letting them know about this and docu
menting the fact that I had proactively 
contacted them? 

Name Withheld 

The question of state or local govern
ment liability for failure to maintain safe 
road conditions will vary from one juris
diction to anothe1: In some states there 
is immunity for the government except 
when the implicated roadway is under 
construction or repair. In other states cit
izens can purse a cause of action when 
poorly designed or maintained roadways 
or conditions cause a crash. 

Public entities are generally immune 

from claims unless an enacted law cre
ates liability. In your state (North Car
olina), the applicable law appears to be 
N.C. Gen. Stat. j3j3143-29I. Assuming 
the potential liability of government, the 
next hurdles will be proof of the dangerous 
condition, the knowledge of the agency, 
and the reasonableness of necessitating 
timely correction of the condition. It is not 
likely that any court would hold that all 
ice must be prevented at all times. 

In addition to the responsible public 
entity, others may share fault and liability. 
If the highway was improperly designed, 
the design engineer and company may 
be held accountable. If the road was not 
properly constructed, the contractor may 
be tagged with responsibility. 

To recover fair compensation, you will 
need to show that you used the highway 
with due care in a manner that was rea
sonably foreseeable to the responsible 
party. The dangerous road condition need 
not be the only cause of the injury, but in 
most jurisdictions it must be a primary 
cause. A balancing factor in a motorcycle 
case will be the degree of fault attributed 
to the motorcyclist for riding in poten-

tially icy conditions. 
The legal right to recover fair compen

sation is affected by the degree to which 
any fault is placed on the rider. In a few 
states (North Carolina included), if the 
injured person is even slightly at fault for 
his own injury, he has no right to recover 
compensation. In some states, the injured 
person's attribution offault is subtracted 
from his recovery and the other party pays 
only for that party's remaining percentage 
of fault. In other states there is a hybrid 
system wherein comparison of fault is 
made but the injured party cannot recover 
if he is 50% or more at fault. 

-Harry Deitzler 

Harry Deitzler is a partner in the law firm of 
Hill, Peterson, Carper, Bee and Deitzler, PLLC; 
Charleston, WV. Send questions to: harry@ 
motorcyclejustice.com 

Please Note: The information in this column 
is intended for general purposes only and is 
not to be considered legal or professional ad
vice of any kind. You should seek advice that 
is specific to your problem before taking or 
refraining from any action and should not rely 
on the information in this column. 


