
Motorcycle Justice 

The mandatory helmet issue 
has bugged me ever since the 
first laws were passed. How 
can government tell me that I 

have to wear a helmet? Don't I have a 
Constitutional Right to make that deci
sion myself? What business is it of the 
legislature whether or not I choose to 
protect my head? 

Why can my own state make me wear 
the helmet, while directly across the state 
border, I can take it off? 

Thanks, 
Bill Hardy 

Addressing your Constitu
tional question first, the U.S. 
Constitution primarily sets 
up government and describes 

how it will operate. Giving the citizens 
specific rights was an afterthought, as 
evidenced by the fact that those rights 
are embodied in Amendments to the Con
stitution instead of being included in the 
original document. 

Constitutional Rights are specifically 
enumerated. They include such topics as 
freedom of speech, Due Process of Law, 

the right to keep and bear arms, and so 
forth. Nowhere in the Constitution does 
it give citizens the right to drive unfet
tered on the highway. Hence, we have 
age limits, driving tests, and other rules 
of the road (drive on the right, stop at 
stop signs, and so forth). 

Although the federal government reg
ulates some aspects of our highway sys
tem (driving on the right, for example), 
states retain most powers to regulate 
driving rules within their borders. The 
only thing states cannot do is create laws 
that adversely impact interstate com
merce or other issues of federal juris
diction and concern. 

The helmet regulations are presently 
left to the individual states. Similar to 
noise ordinances that I discussed in a 
prior column, the courts have been fairly 
uniform in concluding that there is no 
overriding federal interest that would 
take that power from the states. The 
states which have enacted helmet laws 
have concluded that it is in the best inter
ests of their citizens. 

The concern of the Legislature is not 
particularly related to the well-being 

of the motorcyclist. It arises more from 
the fact that everyone else has to pay 
the costs when a motorcyclist suffers a 
preventable catastrophic brain injury. 
Typically the injured biker, even when 
insured, has insufficient resources to deal 
with the Long-term costs of a brain injury. 

In such cases, the medical and Long-term 
care costs are essentially shifted to taxpay
ers-effectively causing the residents of the 
state to pay the consequences of the rider's 
decision to ride without a helmet. For that 
reason, it is unlikely that any courts will 
overturn a state's subjective conclusion 
that a helmet law is necessary. 

-Harry Deitzler 

Harry Deitzler is a partner in the law firm of 
Hill, Peterson, Carper, Bee and Deitzler, PLLC; 
Charleston, WV. Send questions to: harry@ 
motorcyclejustice.com 

Please Note: The information in this column 
is intended for general purposes only and is 
not to be considered legal or professional ad
vice of any kind. You should seek advice that 
is specific to your problem before taking or 
refraining from any action and should not rely 
on the information in this column. 


