
Motorcycle Justice 

Q Harry, I live in Colorado 
where the Department of 
Transportation (DOT) will, 
in preparation for repaving, 

groove pavement for an extended period 
until they can place a large enough order 
to purchase new pavement at a discount. 
Often, the grooved pavement is left 
that way for weeks, which results in an 
enhanced hazard for motorcyclists. lllus
tration of the length of time that it some
times takes for them to cover the grooved 
pavement: They sometimes paint new 
stripes on grooved pavement. 

Riding a bike across grooved pave
ment results in a loss of steering control. 
Fortunately, I have sustained no injuries 
from it, but it is dangerous. It gets ugly 
going at 50+ mph and feeling the motor
cycle shimmy in the grooves. 

I support state agencies saving money 
when possible, but not when it creates 
a hazardous condition. Is a class action 
lawsuit the only way to compel the DOT 
to stop this dangerous practice? 

Thanks for your excellent column. 
Joel Goodman 

Centennial, CO 

Thanks for your inquiry, Joel. 
Many states groove pavement 
for drainage and traction, but 
I am unaware of any lawsuits 

challenging the practice. 
To have a viable class action claim, 

all of the affected individuals would nec
essarily have damage claims against the 
state through which the court would find 
that questions of law and fact common 
to the class members predominate over 
any questions affecting only individual 
class members. There are other rules 
that apply, but the short answer is that 
this situation will not fit the definitional 
pattern for class actions. 

Because of the perceived safety hazard, 
one other option would be to request an 
injunction to prohibit the practice. I really 
don't think that claim would get far in the 
court system, but it would draw attention 
to the potential problem and place the 
state and its contractors on notice that 
injuries may occur. Some states permit 
injured parties to bring lawsuits against 
the state when the injury was the result 
of a known hazard which is allowed to 
exist during the road construction pro-

cess. Also, the contractor will definitely be 
exposed, but the most likely impact would 
be further lowering of speed limits and 
the addition of more cautionary signage 
in affected construction zones. 

Most likely your only recourse will be 
through the governor or legislature. If you 
can successfully convince them that this is 
an issue that adversely affects the citizens 
of Colorado, they will take action. On the 
other hand, if they conclude that this is a 
necessary inconvenience that is part of the 
road improvement process, they will thank 
you for your positive input and decline to 
take action. 

-Harry Deitzler 

Harry Deitzler is a partner in the law firm of 
Hill, Peterson, Carper, Bee and Deitzler, PLLC; 
Charleston, WV. Send questions to: harry@ 
motorcyclejustice.com 

Please Note: The information in this column 
is intended for general purposes only and is 
notto be considered legal or professional ad
vice of any kind. You should seek advice that 
is specific to your problem before taking or 
refraining from any action and should not rely 
on the information in this column. 


